From: Bob Sussman

To: Ramona Trovato; Jeanne Briskin

Cc: Steven Chester; Avi Garbow

Subject: Fw: Range Access Conditions with notes from meeting

Date: 03/23/2012 12:45 PM

Attachments: Access Conditions with notes from meeting with Avi and Adam and further notes.doc

Jeanne and Ramona -- here's a memo by Range's counsel which describes the last
exchange of views between EPA and Range on access conditions for the ORD
study. U.S. FOIA Exempt (b) (5)

I just talked to Scott Roy at Range, who will be the
point person for the ORD study, and we agreed we will set up a call next week

U.S. FOIA Exempt (b) (5)

Don will be in touch on the timing of the call..

Robert M. Sussman
Senior Policy Counsel to the Administrator
Office of the Administrator

US Environmental Protection Agency
----- Forwarded by Bob Sussman/DC/USEPA/US on 03/23/2012 12:28 PM -----

From: Steven Chester/DC/USEPA/US

To: Bob Sussman/DC/USEPA/US@EPA

Date:  03/23/2012 10:20 AM

Subject:  Fw: Access Conditions with notes from meeting

As discussed.

Steven E. Chester

Deputy Assistant Administrator

Office of Enforcement & Compliance Assurance
U.S. Environmental Protection Agency

1200 Pennsylvania Avenue

Room 3213 ARS/MC 2201 ARS

Washington, D.C. 20460

202-564-2440

Fax: 202-501-3842

chester.steven@epa.gov

From: "Riley, John" <John.Riley@bgllp.com>

To:  Avi Garbow/DC/USEPA/US@EPA

Cc:  "David P. Poole" <dpoole@rangeresources.com=>, Steven Chester/DC/USEPA/US@EPA
Date: 03/22/2012 03:32 PM

Subject:  Access Conditions with notes from meeting
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Conditions for access

1.  Provide a description of all activity to be conducted at any Range site where voluntary access is requested, including a description of any sampling, testing or other analysis including the method of sampling or analysis to be conducted (which shall be supplemented if the sampling or analysis changes). 

EPA response: Agreed (for voluntary access only)

Further action necessary: None

2.  Range may withdraw its agreement to voluntarily allow access in Range’s sole discretion.

EPA response:
 Agreed (for voluntary access only)


Further action necessary: None

3.  Access is subject to acknowledgment that EPA has no authority to require Range’s consent to access and Range’s agreement to allow access does not acknowledge the existence of any such authority. 

EPA Response:  Need to discuss further so we clearly define what is clearly voluntary (which is agreed) and how this is handled in the event of a dispute regarding EPA’s asserted jurisdictional access (which Range acknowledges is an issue).

Further action necessary: Agree on parameters for clearly voluntary.  I’d suggest acknowledging ORD is clearly voluntary and leave open for later requested inspections where EPA believes it has jurisdictional bases.

4. Three days prior written or email notice to be provided to Range’s designated representative before conducting any activity on Range property. 

EPA response: Agreed (for voluntary access only)


Further action necessary: None

5.  Range to be provided split samples for all samples collected.

EPA Response:  Yes agreed to extent practical given sampling conducted.  Range Agrees with that limitation.

Further action necessary: None

6.  All samples and analytical results are and will remain the property of Range.

EPA Response: No


Range Response: Agree to withdraw this condition.

Further action necessary: None

7.  Duplicate blind sampling to be conducted for all sampling.

EPA Response:  Conceptually ok with this, but need to discuss internally before confirming to determine if it is feasible.

Range Response: Range is flexible if there are situations where duplicate blind is extremely costly, but experience suggests it is common.


Further action necessary: Resolve in a reasonable way

8.  EPA agents visiting a Range site must be identified in advance and must adhere to all Range safety protocols and may be denied access to areas that, in the judgment of Range, Range determines may present safety issues. Range will escort any employee, agent, contractor, representative or expert at all times while they have access to Range’s property.  Range retains the right to temporarily or permanently deny any specific EPA employee, agent, contractor, representative or expert access to its property.

EPA Response: Accepted (voluntary access only)

Further action necessary: None

9.  EPA agents visiting a Range site will wear proper safety equipment, as determined by Range, at all times while on any Range site.  Generally a hard hat, steel toed shoes, safety glasses and possibly hearing protection will be required.

EPA Response: Accepted


Further action necessary: None

10.  Any information obtained, including information derived from sampling or analysis based on access to a Range site may not be used by EPA in any enforcement action against Range or any contractor of Range.

EPA Response: No


Range Response: Agree to withdraw this condition.


Further action necessary: None

11.  Range to be provided exact copies of all test reports, analyses, and any data within 1 business day of receipt of such data.

EPA Response: Accepted with adjustment to a time frame greater than 1 business day


Range Response: Will accept any reasonable time frame.

Further action necessary: Agree to a reasonable time frame.

12. Range has the right to designate confidential information it may gain from access to Range sites and such information will be kept confidential by EPA.

EPA Response: Acceptable with provision that Range must comply with any statutory requirements and accept any statutory limitations on what EPA has in its possession that may be subject to FOIA. 


Range Response: Acknowledged and acceptable.


Further action necessary: None

13.  There will be no photographs, videotaping, recording or any visual or aural depiction or recording of any Range site, equipment, personnel or activity without Range’s prior written consent and, any such consent will be conditioned on Range receiving exact copies of the originals of any such recordings regardless of format.

EPA Response: Conceptually acceptable with further discussion about Range’s intentions so that any such limitations will not adversely affect EPA’s planned activities. 


Range Response: Acknowledged and acceptable – explained that we from time to time have service providers with proprietary technology on site and that we sometimes have to commit to no photography or recording of their activities and that is part of the necessity for this condition.


Further action necessary: Crafting more specific language that gets everyone comfortable that Range will not over use this and it will be administered reasonably by Range.


14.
Range will be released and indemnified (using standard such terms) for any personal injuries, property damages and claims of any kind arising out of or related to any access to any Range site by any employee, agent, contractor or expert of EPA.

EPA Response:  EPA to check on the extent to which EPA can legally do so.

Range Response: We acknowledge there may be legal limitations on what EPA can do and we only expect indemnity in this regard to the extent permitted by law, if any.


Further action necessary: EPA response on the extent of its legal ability to provide this indemnity.



Avi,

Attached is a document that reflects the original access conditions proposed by
Range with annotations from our meeting as well as Range’s suggested path forward
on items where there is not agreement. | think that you will find that we are very close
to a mutually acceptable list with just some minor details to resolve.

Please let us know what EPA’s thoughts are regarding the various points that need to
be finalized. Of course, if we're incorrect as to EPA’s position on any of the items
where we thought we agreed, please let us know that too.

Also, it might be more efficient to discuss the remaining items by telephone, rather
than exchanging drafts. If you agree, let me know and | will help arrange a call with
the right representatives of Range to get this list in final form.

Regards,

John





